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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF DUTCHESS
In the Matter of the Application of
ANSWER AND RETURN
Index No
Hon. Maria G Rosa
J.S C.

.

Petitioner,

-against-

.

.

THE NEW YORK STATE BOARD OF PAROLE,
Respondent(s).

Respondents, by and through their attorney, Eric T. Schneiderman, Attorney General of
the State of New York, J. Gardner Ryan, of counsel, submits the following answer and return
upon the petition:

1.

Respondents deny the allegations of the petition except to the extent they are

confirmed by the attached records.
AS AND FOR A DEFENSE TO THE PETITION

2.

The petitioner, bom on

|, 1973, committed of his first known felonies

at the age of 16, when he, with the aid of others and a box-cutter, robbed two victims on separate

occasions of a few dollars on Manhattan streets on September 6, 1989. He was arrested the same
day.

.

3

He committed his next felony in a similar manner a few days later, on September

14, 1989, when, again aided by others,he robbedhis next victim of cash and a wallet while pointing
a gun at his head. He was arrested and incarcerated on September 14, 1989, indicted for the crimes,

and pled guilty in satisfaction of the charges arising from those incidents on February 21, 1990.
He received an aggregate indeterminate sentence of 18 months to 54 months. He served a little
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more than a year of the sentence and was released to parole supervision on March 14, 1991. His

parole was to continue until March 11, 1994. He, however, committed the instant offenses for
which he is incarcerated only a year after release.
4.

On March 16, 1992, at the comer of

in the

Bronx, where petitioner and others had gathered, he pulled out a hand gun and fired it into the rear

and live others, all reported strangers to him,

window of a passing vehicle in which
were riding.

was struck in the head and killed. (Exhibit 1, Presentence Investigation Report at

3, also see

.) Petitioner attempted to explain

his act during his parole interview, indicating that he was fearful that he might be in danger of a
drive-by shooting from the occupants of the vehicle. He apparently had been shot in the leg by
known assailants some six weeks earlier, on January 27, 1992 (Petitioner’s Ex. B, pp 180 et. seq.).
No details are provided relating to either incident by petitioner, however, which would show any

.

factual similarity between the events, or connection or affiliation between petitioner’s victim

his companions, and petitioner’s known assailants. No details are provided to
support petitioner’s assertion that he acted from fear and for self-preservation, however, misplaced

.

or mistaken

.

5

The petitioner pled not guilty, was tried and convicted of Murder, 2nd degree and

criminal possession of a weapon. 2nd degree. He was sentenced on July 11, 1994 to a controlling

indeterminate term of 25 years to Life. Although a violation notice was served as to the existing

parole and the remaining sentence from the earlier felony convictions, the parole was not revoked
by the Board. It was allowed to run and lapse during petitioner’s incarceration on the new offense.
6.

The petitioner, now 43 years old and approaching completion of his minimum term

of incarceration under the sentence, was interviewed by the Board of Parole on November 29,
2016 for consideration of his suitability for a discretionary grant of parole. After the interview,
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parole release was denied and it was directed that petitioner be held for 24 months for his next
appearance and reconsideration.

7.

The petitioner administratively appealed the determination contending that the

Board of Parole failed to fairly and fully consider the statutory factors relevant to the grant or

denial of parole, improperly weighed the factors it did consider, and was biased or irrational in
denying its discretionary grant of parole to him. According to the petitioner, and as supported by

the submitted “parole package” he assembled, prepared and submitted with the aid of the Parole

Preparation Project (R. 4, p. 9) of the National Lawyers Guild in the months before his interview,
he is authentically remorseful for his past criminality, his senseless killing of his victim,
has matured, is better-educated, fully reformed, hopeful of the earliest possible release, and
desiring to make a positive contribution to the community.

.

8

The denial of parole was affirmed on administrative review, and in this proceeding,

the petitioner, raises the same claims and arguments before the court in support of his request that

the Board’s denial of parole be vacated and an order issued compelling it to reconsider his current
suitability for release to parole supervision in the community.

.

9

Petitioner maintains that: (1) the Board’s denial was unlawful, arbitrary and

capricious because the Board placed improper weight upon Petitioner’s criminal behavior without

.

adequate, if any, consideration of other factors; (2) the Board relied on, and he was prejudiced by

incorrect information in his institutional record relating to a gang affiliation; (3) the Board relied on
an incorrect view of his disciplinary record; (4) the Board failed to consider his relative youth as a

factor mitigating the seriousness and severity of his offenses; (5) the Board failed to comply with the
2011 amendments to the Executive Law by failing to be more forward looking in assessing his

rehabilitation;(6) failed to provide adequate details and guidance in its denial decision; and (7) was
arbitrary in imposing an excessive 24-month hold. The petition has no merit.
3
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Discretionary release to parole is not granted “merely as a reward for good conduct or

efficient performance of duties while confined but after consideringif there is a reasonable probability
that, if such inmate is released, he will live and remain at liberty without violating the law, and that

his release is not incompatible with the welfare of society and will not so deprecate the seriousness of

his crime-.a9'to undermine respect.for 4he law,” x g x e o u t i v f

(w

hasis

e d k,

^

accord Matter of Hamilton v. New York State Div. of Parole, 119 A.D.3d 1268 (3d Dept. 2014).
A conclusion that an inmate fails to satisfy any one of the considerations set forth in Executive

Law § 259 i(2)(c)(A) is a sufficient reason to withhold parole. See, e.g., Matter of Silmon v. Travis,

-

95 N. Y.2d 470, 477 (2000); Matter of Kozlowski v. New York State Bd. of Parole, 108 A.D.3 d

435 (1st Dept. 2013); Matter of Phillips v. Dennison, 41 A.D.3d 17, 21 ( 1st Dept. 2007). The

Board, here, concluded on the basis of its review of the relevant records and interview that there
was continuing concern for the public welfare and safety should petitioner be released and that his

release would depreciate the seriousness of his offenses and undermine respect for the law.
11.

Executive Law § 259-i(2)(c)(A) requires the Board to consider criteria which is

relevant to the specific inmate, including, but not limited to, the inmate’s institutional record and

criminal behavior. In re Garcia v. New York State Div. of Parole, 239 A.D.2d 235 (1st Dept. 1997);

People ex rel. Herbert v. New York State Bd. of Parole, 97 A.D.2d 128 (1st Dept. 1983). The weight

.

to be accorded each of the requisite factors is within the discretion of the Parole Board See, e g.,

Matter of King v. Stanford, 137 A .D.3 d 1396 (3d Dept. 2016); Matter of Delacruz v. Annucci, 122

.

A D.3d 1413872 (4th Dept. 2014); People ex rel. Herbert, 97 A.D.2d 128. The Board need not

explicitly refer to each factor in its decision, nor give them equal weight. Matter of Esquilin v. New
York State Bd. of Parole, 144 A.D.3d 797 (2d. Dept. 2016); Matter of LeGeros v. New York State

Bd. of Parole, 139 A.D.3d 1068 (2d Dept. 2016), and, in the absence of a convincing demonstration
4
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that the Board did not consider the statutory factors, it is presumed that the Board fulfilled its duty.
Matter ofMcClain v. New York State Division of Parole, 204 A.D.2d 456 (2d Dept. 1994).

12.

On review, the Court’s “role is not to assess whether the Board gave the proper weight

..

to the relevant factors,” Matter of Hamilton, 119 A D 3 d at 1271 (quotation omitted), or to

“substitute its judgment for that of the Board,” In re Garcia, 239 A.D.2d at 240, but to resolve
whether the decision was made in accordance with law. Matter of Kelly v. Hagler, 94 A .D.3d
1301 (3d Dept. 2012); Matter of Kirkpatrick v. Travis, 5 A.D.3d 385 (2d Dept. 2004); Matter of

..

Cruz v. Travis, 273 A D 2d 6480 (3d Dept. 2000). The petitioner has the heavy burden of showing

the Board’s determination violated some statutory of regulatory requirement, or that, based on the
entire record, the determination was so irrational as to “border on impropriety” before judicial

.

intervention is warranted Matter of Silmon, supra., at 476.

.

13

.

Petitioner contends the Board failed to fairly consider all requisite matters, however

it is clear that the Board had before it detailed information relating to his crime, criminal history,

parole history, program accomplishments, work history, effort toward completion of a GED and
ART, his disciplinary record, case plan, the COMPAS instrument, and his extensive parole packet.

Petitioner also was offered the opportunity to raise any additional matters during the interview.
(Exhibit 4, Tr. at 10.) Simply because the Board did not itemize the information available to it in its

determinationis not evidence either that the Board did not consider the information, or did not give it
fair consideration. Matter of Davis v. New York State Div. of Parole, 114 A.D.2d 412 (2d Dept.
1985).

14.

The petitioner contends that the Board was prejudiced against him based on an alleged

misinformation that he is or was a member of the “Latin Kings” street gang, a gang that has a

recognized presence in the prison population The petitioner denies any such affiliation. The record

contains the relevant information that the Board is required to consider in assessing whether the
5
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petitioner is a suitable candidate for parole release. The Board knew of the petitioner’s offenses, his
larcenous and threatening behavior in concert with others,his failure to benefit from an earlier parole,

and the escalation of violence shown by his of crime of conviction, The “drive by” nature of the fatal
incident - his shooting into a passing vehicle occupied by strangers, his reticence as to the particulars
of his behavior, his being armed, his incomprehensible perception of and reaction to a threat as the

vehicle approached “us” (Exhibit 4,p. 5,1. 15), his earlier involvement, as a victim, in a shooting that
he believed showed an acute and continuing threat to his well-being, all support the Board’s inquiry

whether gang activity and affiliationmight be involved, regardless of any other information contained

in his parole records. Petitioner’s denial of any such past or current affiliations or involvement during
his interview is a factor to be weighed andconsidered by the Board together with all other information.
The petitioner, moreover, makes no showing that the Board relied on contrary information in its

decision. Matter of Restivo, 70 A.D.3d 1096; Matter of Hernandez v. McSherry, 271 A.D.2d 777

.

.

(3 d Dept. 2000), lv denied, 95 N.Y 2d 769 (2000).

15.

On this record and the interview, the Board determined to deny parole. The Board’s

decision was sufficiently detailed to inform the inmate of that reasons for the denial of parole was a
continuing concern for the welfare of the community should he be released and its conclusion that
his release would depreciate the seriousness of his crime and respect for the law. It therefore satisfied

the criteria set out in section 259-i of the Executive Law. Executive Law § 259-i(2)(a), Matter of

Little v. Travis, 15 A.D.3d 698 (3d Dept. 2005); Matter of Davis v. Travis, 292 A D 2d 742 (3d
Dept. 2002). As for Petitioner’s complaint about lack of future guidance, the Board is not required

.

to state what an inmate should do to improve his chances for parole in the future Matter of Francis

.

.

v. New York State Div. of Parole, 89 A D.3d 1312 (3d Dept 2011); Matter of Freeman v . New York

.

State Div. of Parole, 21 A D.3d 1174 (3d Dept. 2005); Matter of Partee v. Evans, 40 Misc.3d 896,

.

..

969 N.Y.S.2d 733 (Sup. Ct Albany Co. 2013), aff d 117 A D 3d 1258 (3d Dept. 2014).
6
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.

The reasons stated by the Board members for holding Petitioner are sufficient In

16

context of the entire record, the Board permissibly cited the seriousness of his act of shooting into a

vehicle that causing a stranger’s death while on parole for an earlier offense involving a weapon, and
concern regarding Petitioner’s disciplinary record that reflected multiple Tier II and Tier III tickets.

Executive Law § 259-i(2)(c)(A); Matter of Stanley v. New York State Div. of Parole, 92 A.D.3 d
948, 948-49 (2d Dept.), lv. denied, 19 N.Y.3d 806 (2012); Matter of Tran v. Evans, 126 A.D.3d
1196 (3d Dept. 2015); Matter of Thompson v. New York State Bd. of Parole, 120 A.D.3d 1518,
1518- 19 (3d Dept. 2014); Matter of Scott v. Russi, 208 A.D.2d 931 (2d. Dept. 1994). Petitioner’s

suggestion that the Board was misinformed or mischaracterized his disciplinary record is baseless.

The Board’s noted the significant number of offenses, but acknowledged petitioner’s improving

disciplinary record in the years approaching his parole eligibility and interview (Exhibit 4, Tr. at
8). TheBoardacted within its discretion in determining that the nature and severity of his crime while
on parole and poor,but improving discipline while incarcerated outweighed other positive factors and

rendered discretionary release inappropriate at this time. See generally People ex rel. Herbert, 97

..

.

A D 2d 128

17.

The Petitioner argues the Board failed to properly consider his young age at the

.

time of the crimes as a mitigating factor See Matter of Hawkins v. New York State Dep’t of Corr.

..

& Cmty. Supervision, 140 A D 3d 34 (3d Dept. 2016). The petitioner, however, was an adult when

he committed the instant offenses and no special consideration is warranted in regard to his age.
Matter of Cobb v Stanford, 2017 NY Slip Op 06580, 2017 WL 4171234 (3d Dept. Sept 21, 2017).

The Board committed no error here in failing to comment on the petitioner’s relative youth when
the offense was committed.

7
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Petitioner’s further argument that the Board failed to comply with the 2011

amendment to the Executive Law is likewise without merit. The 2011 amendment to the Executive
Law did not change the substantive standards that the Board is required to apply when deciding

whether to grant parole, but directed the Board to consider statistical risk and needs assessments

.

to aid in its making of parole release determinations

Executive Law § 259-i(2)(c)(A). Here, the

Board considered a COMPAS assessment relating to the petitioner in its resolution whether he was
a suitable candidate for release. The COMPAS instrument does not dictate any particular result.

.

Matter of King, 137 A.D 3d 1396; Matter of Roberto v. Bd. of Parole, State of New York, Index #

2090/2016 Decision, Order and Judgment dated Feb. 8, 2017 (Sup. Ct. Dutchess Co.)(Forman
A.J.S.C.) (COMPAS’ low risk scores is not dispositive), it is an additional consideration that the

Board must weigh along with the statutory factors for the purposes of deciding whether the statute’s
standards are satisfied. See Matter of Rivera v. New York State Div. of Parole, 119 A.D.3d 1107,
1108 (3d Dept. 2014); accord Matter of Dawes v. Annucci, 122 A.D.3d 1059 (3d Dept. 2014); see

also Matter of Gonzalvo v. Stanford, 153 A.D.3 d 1021 (3d Dept. 2017). That is exactly what

occurredhere. The Board complied with the statutory requirement. See Matter of Montane v. Evans,

.

116 A.D.3d 197, 202 (3d Dept 2014); accord Matter of Hawthorne v. Stanford, 135 A .D.3d 1036,

.

.

.

1042 (3 d Dept 2016); Matter of LeGeros v New York State Bd of Parole, 139 A .D.3 d 1068 (2d

Dept. 2016); Matter of Robles v. Fischer, 117 A.D.3d 1558, 1559 (4th Dept. 2014).
19.

Finally, the petitioner complains that the Board’s decision to hold an inmate for the

maximum period of 24 months was arbitrary. Such determination, however, was within the
Board’s discretion pursuant to Executive Law § 259-i(2)(a) and 9 N.Y.C.R.R. § 8002.3 (d). Matter
of Tatta v. State of N.Y., Div. of Parole, 290 A.D.2d 907 (3d Dept. 2002), Iv. denied 98 N.Y.2d 604
(2002); see also Matter of Thompson v. New York State Bd. of Parole, 120 A ,D. 3 d 1518, 1518-

19, 992 (3d Dept. 2014); Matter of Campbell v. Evans, 106 A.D.3d 1363 (3 d Dept. 2013), and
8
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petitioner fails to demonstrate that the hold of 24 months was excessive or improper.
20.

Petitioner fails to show that the Board’s decision was not made in accordance with

law or was so irrational as to border on impropriety. Parole release is a discretionary function of the

Board and the petitioner has not demonstrated any abuse by the Board has occurred. ITie petition
should be dismissed.
21.

In the event that the court concludes that relief is warranted, the appropriate remedy

is to remand the petitioner for a de novo interview and release determination. Matter of Quartararo

.

.

v New York State Div. of Parole, 224 A.D.2d 266 (1st Dept.), lv denied 88 N.Y.2d 805 (1996);

accord Matter of Hartwell v. Div. of Parole, 57 A.D.3d 1139 (3d Dept. 2008); Matter of Siao-Pao

.

.

v. Travis, 5 A D.3d 150 (1st Dept.), lv. denied 3 N.Y 3 d 603 (2004). If such is directed, the court

is asked to allow a minimum of 60 days for it to occur in order to facilitate the scheduling of

interviews before the limited pool of commissioners available and to allow for necessary
notifications.

RECORD BEFORE THE RESPONDENT

A copy of the administrative agency’s records in this matter is submitted herewith:

1.

Pre-Sentence Investigation Report. Please note this document is exempt from disclosure
pursuant to CPL §390 50 and is submitted for in camera review only. An inmate is not
process Allen v People 243 A D 2d 1039, 663 N Y S 2d 455 (3 d Dept. 1997). Only the
sentencing Court which originally issued and/or adjudicated the report is authorized under
CPL § 390.50 to release this highly confidential material Blanche v. People. 193 A.D.2d
991, 598 N.Y.S.2d 102, 103 (3d Dept. 1993).

.

.
3.
2

.

.

**

.

..

...

Sentence and Commitment Order.

Parole Board Report. **Please note only Part I of this document may be disclosed to
Petitioner. Pursuant to New York State Public Officers Law § 87(g), Part II (marked
confidential” at the top) is exempt from disclosure as intra-agency materials containing
evaluative opinion information and is submitted for in camera review only. Zhang v.
Travis. 100 A.D.3 d 829, 782 N.Y.S.2d 156 (3d Dept. 2004).
9
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4.

Board Interview Transcript.

5.

Parole Board Release Decision Notice

6.

Brief on Administrative Appeal.

7.

Statement of Appeals Unit Findings and Recommendation.

.
9.

Administrative Appeal DecisionNotice.

8

.

Affidavit concerning unavailability of sentencing minutes.

. **Please note only

10.

COMPAS Instrument
Petitioner.

11.

Case Plan.

12.

Official Statement by the D.A. **Please note this document is submitted for in camera
review only. An inmate is not entitled to an official statement by the District Attorney.
Matter of Grieeer v. New York State Div. of Parole. 11 A.D.3d 850, 783 N. Y.S.2d 689 (3d
Dept. 2004); Matter of Ramahlo v Bruno. 273 A.D.2d 521, 708 N.Y.S.2d 206 (3d Dept.
2000), lv. den. 95 N.Y.2d 767 (2000).

13.

Recent Decision and Order

the redacted version may be disclosed to

Dated: Poughkeepsie,New York
October 16, 2017

Respectfully Submitted,
Eric T. Schneiderman
Attorney General of the
State of New York
Attorney for Respondent
One Civic Center Plaza
Suite 401
Poughkeepsie, New York 12601
BY :
TGardner
Assistant Attorney General
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Brett Dignam, Esq.
Momingside Heights Legal Services
Columbia Law School
435 West 116th Street, Room 831
New York, New York 100027
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J. Gardner Ryan, affirms under the penalty of perjury pursuant to Section 2106

of the Civil Practice Law and Rules, that he is an Assistant Attorney General in the office of Eric

.

T Schneiderman, Attorney General of the State of New York, the attorney for the respondent.
Your affiant has read the foregoing Answer and Return knows the contents

thereof; that the same is true to his own knowledge, except as to matters stated therein to be
alleged on information and belief and to the extent that affiant relies upon records of the
Department of Corrections and Community Supervision and respondent and, as to those matters,

he believes them to be true.

DATED: Poughkeepsie, New York
October 16, 2017

Jl Gardn
n
Assistant Attorney General
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